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INTRODUCTION 

This is an appeal from the Franklin County Circuit Court’s permanent injunction 

of H.B. 563, which creates tax credits for taxpayers who donate to charities providing 

education savings accounts for lower-income families. Appellants are parents who would 

benefit from the education savings accounts, and who intervened in the case to defend 

H.B. 563.
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STATEMENT CONCERNING ORAL ARGUMENT 

 Appellants believe that oral argument would be helpful to deciding the issues 

presented. This case raises five distinct constitutional claims for relief, and it implicates 

at least eight different provisions of the Kentucky Constitution. It also concerns novel 

issues of Kentucky law, including whether tax-credit-eligible donations are public funds. 
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STATEMENT OF THE CASE 

The Education Opportunity Account Program creates a tax credit for donations to 

organizations that provide educational savings accounts to lower-income families. This 

case is a challenge to the Program, and Appellants are two families who would benefit 

from the Program. 

I. Under H.B. 563, Kentucky Taxpayers Can Receive a Tax Credit for Donating to 
Nonprofits that Assist Families with Educational Expenses. 

In March 2021, the General Assembly enacted H.B. 563, which established the 

Education Opportunity Account Program. See H.B. 563, 2021 Gen. Assemb., Reg. Sess., 

§ 5 (Ky. 2021). The Program provides a tax credit for private donations to not-for-profit 

account-granting organizations (“AGOs”). AGOs fund Education Opportunity Accounts 

(“Accounts” or “EOAs”), which lower-income families can use for their children’s 

education. See generally H.B. 563 §§ 5–19 (codified at KRS 141.500–528). 

Parents may use Account money on a wide variety of services: online learning 

programs, tutoring, extracurricular activities, textbooks, computer hardware, educational 

software, school uniforms, standardized tests, summer programs, therapy, transportation, 

dual-enrollment in higher-education courses, and even for tuition or fees at public 

schools. See KRS 141.504(2)(a). For students in counties with populations above 90,000, 

Accounts may also be used for private-school tuition. KRS 141.504(1)(a), (2)(b). EOAs 

are available to all lower-income students—including those who remain in their public 

schools—whose households earn less than 175% “of the amount of household income 

necessary to establish eligibility for reduced-price meals.” KRS 141.502(6)(a).1 

 
1 A family of four is currently eligible for the EOA program if its annual income is less 
than $85,793.76. See 86 Fed. Reg. 12594–96 (Mar. 4, 2021); 5 R. at 629 ¶¶ 16–17. And, 
 



 
 

2 
 

 The Commonwealth itself does not administer the Accounts or deposit any money 

into them. See KRS 141.502(1), 141.512. H.B. 563 does not raise any taxes or collect any 

revenues to support the Program. Nor does H.B. 563 authorize any government spending 

on the Program. 

 All Account monies come from private donors, who donate to the private, not-for-

profit AGOs. See KRS 141.502(1)–(2), 141.508. Kentuckians who donate to AGOs are 

eligible to receive an income-tax credit, capped at $1 million annually. KRS 141.522(1), 

(3)–(4). Donors may donate only to AGOs, and not to particular students. 

KRS 141.504(10). The total value of the tax credit across all donors may not exceed $25 

million annually. KRS 141.522(2). Tax credits are “awarded on a first-come, first-served 

basis.” KRS 141.522(6). 

 To qualify for the tax credit, a donor must give to a certified AGO. 

See KRS 141.510. AGOs, to be certified, must provide the Department of Revenue with 

comprehensive information about how they will operate, allocate at least 90% of 

contributions to EOAs, and follow a series of detailed requirements on administering 

EOAs. KRS 141.510, 141.512, 141.516, 141.518. AGOs may be audited by the 

Department to ensure compliance. KRS 141.516(1). 

 AGOs provide Accounts to qualifying applicants. KRS 141.502(1), 141.504, 

141.506. AGOs distribute Accounts based on financial need: Students using Accounts for 

 
for the 2022–23 school year, eligibility will include families of four with an annual 
income less than $89,841.50. See 87 Fed. Reg. 8780–82 (Feb. 15, 2022). Students retain 
eligibility if they “previously received an EOA” or live in a “household of an eligible 
student that currently has an EOA.” But to safeguard the program’s focus on lower-
income students, EOAs cannot renew if the family’s income rises above a certain limit. 
KRS 141.502(6)(b)–(c), 141.506(3); see 5 R. at 629 ¶ 16, 632 ¶ 28. 



 
 

3 
 

tuition may not receive more than their “demonstrated financial need as determined by an 

independent financial analysis.” KRS 141.504(1). And AGOs must prioritize “applicants 

with the most demonstrated financial need.” KRS 141.504(8)(a).  

II. Education Opportunity Accounts Will Provide Greater Educational Opportunities 
for Eligible Kentucky Families, Including Parent-Intervenors. 

Appellants Akia McNeary and Nancy Deaton (“Parent-Intervenors”) are the 

parent and great-grandparent, respectively, of children who will benefit from Education 

Opportunity Accounts. They intervened in this case to defend both H.B. 563 and their 

interest in obtaining the education that best fits their families. 

A. Akia McNeary 

Parent-Intervenor Akia McNeary lives in Florence and has three school-age 

children—P.I.Y., N.Y., and M.S. 14 R. at 1961 ¶¶ 1–2. P.I.Y. attends public school, 

while N.Y. currently attends a private school—Zion Christian Academy—and M.S. 

began kindergarten at Zion last fall. Id. at 1962–63 ¶¶ 3–4, 9. 

 N.Y. has thrived at Zion, but he struggled at the public school he previously 

attended. Id. at 1962 ¶¶ 4–5. Although McNeary sent him to Zion for preschool, financial 

difficulties forced her to transfer him to their local public school for kindergarten. Id. at 

1962 ¶ 5. Because of the foundation laid at Zion, N.Y. was at first ahead of his peers in 

public school. Id. But over the next two years, his education declined. He could not read 

at grade level and had behavioral issues. Id. So McNeary transferred N.Y. back to Zion 

for second grade. Id. at 1962 ¶ 7. N.Y.’s grades improved over the next few years, and by 

fifth grade he was thriving. See id. McNeary believes Zion’s academic strength makes it 

the best option for N.Y. Id. at 1962–63 ¶ 8. Zion’s religious grounding is also very 

important to McNeary. Id. Based on N.Y.’s experience, McNeary also believes Zion is 



 
 

4 
 

the best option for her daughter M.S. Id. at 1963 ¶ 9. Public school is working for P.I.Y., 

however, so she intends to keep him in public school. Id. at 1962 ¶ 3. Still, McNeary 

would like to use an EOA to supplement P.I.Y.’s public education with dual-enrollment 

classes at a local college. Id. at 1963–64 ¶ 13. 

For McNeary and her family, finding the funds for tuition has already been a 

significant struggle. Id. at 1963 ¶ 10. McNeary was only able to afford the additional 

tuition for M.S. in the short term by relying on the 2021 expanded federal child tax credit, 

but she cannot afford tuition long-term. Id. at 1963 ¶ 11. Accordingly, McNeary intends 

to apply for an EOA to defray tuition expenses for N.Y. and M.S. to attend Zion. Id. at 

1963 ¶ 12. McNeary’s household income is well within the EOA Program’s income cap, 

so she qualifies for EOA funds to use at Zion. See id. at 1964 ¶ 14. But without an 

Account, she will be unable to afford to send both N.Y. and M.S. to Zion over the long-

term, even though she knows the school is the best option for both. Id. at 1963–64 ¶¶ 10–

11, 15. 

B. Nancy Deaton 

Parent-Intervenor Nancy Deaton lives in Newport and is the legal guardian of her 

13-year-old great-grandson, D.N. See id. at 1965 ¶¶ 1–2. As a young child, D.N. suffered 

a traumatic brain injury after falling down a stairwell and fracturing his skull in multiple 

places. Id. at 1966 ¶ 3. D.N. has also had familial challenges: His mother struggled with 

substance abuse and has been incarcerated, and his father has been absent. Id. at 1966 ¶ 4. 

Given these challenges, Deaton sought and won custody of D.N. shortly after his brain 

injury. Id. at 1966 ¶ 5.   

 Deaton enrolled D.N. at Holy Trinity Elementary School, a small Catholic school. 

Id. at 1966 ¶ 6. Deaton is very satisfied with the education he has received there: She sees 
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it as a “blessing,” and the school has been a “family” for D.N. Id. at 1966 ¶¶ 6–7. Deaton 

worries that D.N. would fare worse in the local public school, where she fears he would 

be bullied. Id. at 1966 ¶ 8. Deaton believed Holy Trinity was the best option for D.N., 

and she believes that in the future a private high school is better for him than the local 

public school. Id. at 1966–67 ¶¶ 8–9.   

Deaton has struggled to finance D.N.’s education, and she expects tuition costs to 

rise as D.N. ages into high school. Id. at 1967 ¶ 10. She intends to apply for an EOA to 

defray the costs. Id. at 1967 ¶ 11. Her income qualifies her for an EOA. Id. at 1967 ¶¶ 10, 

12. In fact, it is low enough to qualify for the federal Supplemental Nutrition Assistance 

Program. Id. at 1967 ¶ 10. Without an EOA, Deaton will not be able to afford Holy 

Trinity. Id. at 1967 ¶¶ 10, 13. And looking ahead, there is little possibility that she could 

afford a private high school for D.N. without an EOA, even though she believes it will 

best meet his needs. Id. at 1967 ¶ 13.  

McNeary and Deaton represent just two families, yet they speak for many 

Kentucky families across the Commonwealth who stand to benefit from the educational 

opportunities that EOAs can provide. 

III. Procedural History 

Plaintiffs filed their case in June 2021. 1 R. at 1–24. Parent-Intervenors moved to 

intervene shortly thereafter, and that motion was granted. 3 R. at 314–35, 446–48. The 

parties then agreed to stipulated facts before filing dispositive motions. 5 R. 626–36.2 

The Plaintiffs, the Commonwealth, and Parent-Intervenors each filed motions for 

summary judgment. 5 R. at 659, 13 R. at 1921, 14 R. at 1973. Plaintiffs’ summary 

 
2 The summary judgment stipulated facts are attached as Tabs 3 and 4 of the appendix to 
this brief. 
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judgment papers included a new argument, not mentioned in their complaint, that the 

EOA Program violated Section 59 of the Kentucky Constitution. 5 R. at 683. Following a 

hearing on the summary judgment motions, the circuit court allowed Plaintiffs to amend 

their complaint to include their Section 59 argument. 16 R. at 2364–67. 

The circuit court granted summary judgment and final judgment to Plaintiffs on 

two claims for relief, under Sections 59 and 184 of the Constitution, respectively. 16 R. at 

2407–09.3 The circuit court then enjoined the entirety of H.B. 563. Id. at 2408. Plaintiffs, 

however, had not challenged the entirety of the statute in their lawsuit, only the EOA 

Program. The Commonwealth filed a post-judgment motion arguing that the circuit 

court’s injunction exceeded the scope of the Plaintiffs’ requested relief. 17 R. at 2418. 

The circuit court then issued an order clarifying that its injunction applied only to the 

EOA Program. Id. at 2471–75.4 

Parent-Intervenors and the Commonwealth timely appealed. 17 R. at 2476; 18 R. 

at 2521. All parties then moved for transfer to this Court, which was granted. 

STANDARD OF REVIEW 

“Because appellate review of decisions to grant or deny summary judgment 

involves only questions of law,” this Court “conduct[s] a de novo review of the matter, 

without deference to decisions of the courts below.” Sprint Commc’ns Co. v. Leggett, 307 

S.W.3d 109, 113 (Ky. 2010). Summary judgment must be granted when “there is no 

genuine issue as to any material fact and . . . the moving party is entitled to a judgment as 

a matter of law.” CR 56.03. Determining whether there is a genuine issue of material fact 

 
3 The circuit court’s opinion is also attached as Tab 1 of the appendix to this brief. 
4 The circuit court’s clarification order is attached as Tab 2 of the appendix to this brief. 
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is a legal question that this Court reviews de novo. Phelps v. Bluegrass Hosp. Mgmt., 

LLC, 630 S.W.3d 623, 627 (Ky. 2021). 

ARGUMENT 

 Plaintiffs’ lawsuit brings a lot of claims against H.B. 563, but they’re all 

meritless. The bill creates a tax credit for donations to private charities that manage 

education savings accounts. Those accounts go to families in need, including those in 

public school, to spend on a wide range of educational expenses. Tax credits are not 

unconstitutional in Kentucky. Private scholarship accounts are not unconstitutional in 

Kentucky. The EOA Program did not violate any law. 

The circuit court, however, granted Plaintiffs’ motion for summary judgment and 

permanently enjoined the Program. That decision should be reversed, and summary 

judgment entered for Parent-Intervenors, for three reasons: 

First, H.B. 563’s pilot program, which permits families in more populous counties 

to use their Accounts on private-school tuition, is not a “special act[]” that violates 

Section 59 of the Kentucky Constitution. The pilot program uses a broad classification 

based on county populations; it does not target a particular person, group, or place. And 

even if the county-classification were constitutionally suspect, the remedy would be to 

sever the classification, not invalidate the entirety of H.B. 563. 

Second, H.B. 563 does not violate Section 184 of the Kentucky Constitution. 

Section 184 requires that bills taxing or appropriating money for education other than 

K-12 public schools must be approved by voters in a referendum. But H.B. 563 does not 

tax or appropriate any money at all. And H.B. 563’s tax credits cannot be considered an 

appropriation or expenditure of public money. To hold otherwise would contravene 
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black-letter tax law, and it would throw Kentucky’s extensive system of tax benefits into 

disarray. 

Third, this Court can and should reverse the circuit court’s denial of summary 

judgment on the remaining constitutional issues. All parties cross-moved for summary 

judgment on Plaintiffs’ public-school funding claim (Count I), their public-purpose claim 

(Count III), and their nondelegation claim (Count IV). This Court can reach the circuit 

court’s denial of summary judgment because there are no disputes of material fact in this 

case. And once reached, this Court should direct that summary judgment be granted in 

favor of Parent-Intervenors, because all Plaintiffs’ claims lack merit as a matter of law. 

Count I fails because H.B. 563 does not use public funding to create a nonuniform school 

system. Count III fails because H.B. 563, again, does not use public money at all, for any 

purpose, and certainly not for a private one. And Count IV fails because H.B. 563 does 

not delegate any lawmaking authority. 

 All those issues were argued below and decided by the circuit court and are 

therefore preserved for review. See, e.g., 15 R. at 2216–36 (Parent-Intervenors’ Reply 

Supp. Summ. J.); 16 R. at 2382–2411 (circuit court’s opinion). This Court should 

therefore reverse and direct the circuit court to enter judgment in favor of Parent-

Intervenors and the Commonwealth. 

I. The EOA Program Is Not a Local or Special Act Governed by Section 59. 

H.B. 563 includes a pilot program, which permits families in counties with 

populations over 90,000 to use their Educational Opportunity Accounts on private-school 

tuition. KRS 141.504, 141.512. The circuit court wrongly held that this pilot program 

violates Section 59 of the Constitution, which prohibits “local or special acts.” 16 R. at 

2390–94. And it held, also wrongly, that the county-population classification—a self-
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contained 27-word clause in a sub-sub-section—was inseverable from the rest of 

H.B. 563 and thus that the entire EOA Program must fall. 16 R. at 2394–96. 

The circuit court should be reversed. Section 59 does not apply to broad statutory 

classifications, like the EOA Program’s. It applies only to provisions that single out a 

particular person or place. And even if there were a Section 59 issue, the county-

population classification is easily and properly severed from the rest of the EOA Program 

under both Kentucky’s severability statute and this Court’s precedents. 

A. Section 59 proscribes only laws singling out a particular place or 
person, not laws like the EOA Program that draw a classification. 

The EOA Program does not violate Section 59 for two reasons. First, H.B. 563 

does not single out any particular place or person. And second, the circuit court’s 

alternative reasoning deviated from this Court’s Section 59 jurisprudence. 

1. The EOA Program easily satisfies the Section 59 standard set out by 
this Court in Calloway. 

Section 59 of the Kentucky Constitution provides that “[t]he General Assembly 

shall not pass local or special acts” if “a general law can be made applicable.”  Ky. Const. 

§ 59. This Court recently elaborated a straightforward test for figuring out whether a law 

is a “local or special act[].”  That “test is whether the statute applies to a particular 

individual, object or locale.” Calloway Cnty. Sheriff’s Dep’t v. Woodall, 607 S.W.3d 557, 

573 (Ky. 2020) (emphasis added). If a statute applies more broadly than to a particular 

place or person, then any challenges to it must “succeed or fail” based on other 

constitutional provisions, not Section 59. Id. In other words, Section 59 is implicated only 

where statutes “identify or single out a[] particular person, business, school, locality or 

entity.” Cameron v. Beshear, 628 S.W.3d 61, 77 (Ky. 2021); see also Cates v. Kroger, 
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627 S.W.3d 864, 872 (Ky. 2021) (stating special legislation is where the “statutory text 

. . . identif[ies] an individual, object or locale”). 

H.B. 563 and its EOA Program do not violate Section 59 because the statute does 

not “single out” any “particular person” or “locality.” Rather, the EOA Program makes 

EOAs available to lower-income families statewide, and it offers a statewide tax credit 

available to all Kentucky taxpayers. Even the pilot program’s county-population 

classification that Plaintiffs attack encompasses nearly two million residents of eight 

different counties scattered across the Commonwealth. See 16 R. at 2390, see also id. at 

2374–77. The Program simply does not apply to a “particular individual” or “particular 

. . . locale,” Calloway, 607 S.W.3d at 573 (emphases added), and it does not “single out” 

a “particular person” or “locality,” Cameron, 628 S.W.3d at 77 (emphases added). There 

is no Section 59 issue. 

Section 59’s history further demonstrates that the pilot program’s classification is 

kosher. Section 59 was inspired by the General Assembly’s experience in the decades 

leading up to the 1891 Constitutional Convention, when “approximately 50% of all acts 

related to municipal or county matters.” Calloway, 607 S.W.3d at 570 n.13. This resulted 

in “legislative inefficiency and wasted time,” as the legislature was bogged down in 

“mundane and trivial matters unworthy of state legislative consideration.” Id. at 570–71. 

The Court gave examples illustrating just how parochial those matters were: 

“incorporating a town or amending its charter,” “changing court times,” or “regulating 

fishing on a given stream,” id. at 571 n.13. The Court also discussed cases that properly 

applied Section 59, further illustrating just how specific a statute must be to count as a 

special or local law. Those cases involved exceptionally parochial legislation that 
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provided scholarships for a particular school,5 authorized claims for “two named 

individuals,”6 awarded workers’ compensation benefits to a specific “designated 

family,”7 or gave a specific “individual” an occupational license.8 Id. at 573 n.19 

The EOA Program is nothing like these examples. Far from being a “mundane 

and trivial” matter of purely local or individual interest, id. at 571, the EOA Program is a 

major, statewide reform “to give more flexibility and choices in education to Kentucky 

residents and to address disparities in educational options,” KRS 141.500. Section 59 was 

intended to free the General Assembly’s time for major policy initiatives—initiatives just 

like the EOA Program.9 

2. The circuit court’s alternative legal standards are wrong. 

Rather than follow Calloway’s simple instruction that Section 59 affects only 

laws that single out a particular person or locality, the circuit court asserted four ways it 

thought the EOA Program violated Section 59. All lack merit. 

First, the circuit court called classifying families within Kentucky counties with a 

population of over 90,000 as “a very limited locale” that ran afoul of the Calloway test. 

16 R. at 2390. This is mere ipse dixit, and the court gave no explanation for how a 

 
5 Univ. of Cumberlands v. Pennybacker, 308 S.W.3d 668 (Ky. 2010). 
6 Commonwealth v. McCoun, 313 S.W.2d 585, 587 (Ky. 1958) (emphasis added). 
7 Dep’t of Conservation v. Sowders, 244 S.W.2d 464 (Ky. 1951) (emphasis added). 
8 Bentley v. Commonwealth ex rel. State Bd. of Dental Exam’rs, 239 S.W.2d 991 (Ky. 
1951) (emphasis added); Reid v. Robertson, 200 S.W.2d 900, 901 (Ky. 1947). 
9 The county-population restriction would have survived this Court’s pre-Calloway 
standard for Section 59, too. In fact, the Court rejected a Section 59 challenge to a much 
narrower law about the “management structure” of school districts, which was written so 
that it could apply only to the merger of the Jefferson County and Louisville school 
districts. See Bd. of Educ. of Louisville v. Bd. of Educ. of Jefferson Cnty., 522 S.W.2d 
854, 855, 857–58 (Ky. 1975). 
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classification that reaches many thousands of families across wide swaths of the 

Commonwealth could be interpreted as singling out a particular “locale.” Cates, 627 

S.W.3d at 872. If the EOA Program’s classification runs afoul of Section 59, then 

Section 59 would preclude the General Assembly from drawing any classifications tied to 

geography or population density. 

The type of classification here is hardly unusual. The Constitution itself draws a 

geographic, population-based distinction for “counties or cities having a population of 

seventy-five thousand or more.” Ky. Const. § 106. Numerous statutes do likewise. See, 

e.g., KRS 64.121 (regulating death or incapacity payments to any “sheriff in a county 

containing a population of less than seventy thousand”); KRS 95.442 (allowing civil 

service commissions for “[a]ny city with a population equal to or greater than eight 

thousand”); KRS 165.160 (governing municipal colleges for “cities with populations 

equal to or greater than three thousand”). If classifications based on a population 

threshold are constitutionally infirm, many dozens of Kentucky statutes are in jeopardy. 

The better reading—and the one this Court has adopted—does not give Section 59 such 

dramatic effect.  

To the extent the circuit court was concerned that “legislators will be able to draft 

around the Section 59 prohibition” by creating a classification “that as a practical matter 

only a specific person, entity or locale can satisfy,” Calloway explains that that is not a 

Section 59 issue. 607 S.W.3d at 573. Other constitutional provisions, which “evaluate 

class or partial legislation,” govern those abuses. Id. 

Second, the circuit court questioned the General Assembly’s “rationale” for the 

population-based classification. 16 R. at 2391. This seems to be the court’s main concern, 
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as it repeatedly called the classification “arbitrary,” id. at 2391–92, and decried the 

exclusion of Franklin County in particular, id. at 2384–85, 2391–92. But even if those 

policy criticisms were correct—and it’s not clear there’s anything arbitrary about limiting 

the scope of a pilot program—such criticisms are not relevant to Section 59. If a 

classification is irrational, but it does not single out particular people or places, then it 

still doesn’t violate Section 59. Calloway was clear that “constitutional challenges . . . 

based on classification” should be brought under other constitutional provisions, not 

Section 59. 607 S.W.3d at 573. There is a distinction between “particular persons” and 

“classes of persons,” and Section 59 applies only to legislation singling out the former. 

Id. at 567 (quoting Singleton v. Commonwealth, 175 S.W. 372, 373 (Ky. 1915)). 

Section 59 is not a vehicle for challenging the wisdom of broad classifications. 

 Third, the circuit court analogized the EOA Program to the scholarship program 

struck down in University of the Cumberlands v. Pennybacker, 308 S.W.3d 668 (Ky. 

2010). See 16 R. at 2391–92. But, as Calloway itself noted, the offending scholarship in 

Pennybacker applied to a particular object, namely, a specific “unconstitutionally funded 

pharmacy school.” Calloway, 607 S.W.3d at 573 n.19. That is a classic Section 59 

violation, singling out a specific entity for a benefit, and not at all like the EOA 

Program’s financial aid that is open to many thousands of families in counties across the 

Commonwealth. The circuit court attempted to read Pennybacker more broadly to 

prohibit any “classification . . . based on location.” 16 R. at 2392. But Pennybacker held 

no such thing and said repeatedly that the scholarship program violated Section 59 

because it “restrict[ed] scholarships to those attending a specific pharmacy school.” 308 

S.W.3d at 685 (emphasis added); see also, e.g., id. at 683 (program could “only be read 
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as funding scholarships for students attending the [particular] Pharmacy School”), 684 

(“Program was intended only for students attending the [particular] Pharmacy School”). 

Fourth, and finally, the circuit court suggested that holding the population-based 

classification unconstitutional was necessary to avoid another potential constitutional 

violation. 16 R. at 2393–94. “By striking down the statute under §59,” it said, “the Court 

avoids the potential constitutional conflict under §183, at least on the issue of the 

geographic limitation on private school tuition assistance.” Id. at 2394. This is a curious 

invocation of constitutional avoidance, which normally calls for a statutory interpretation 

that avoids constitutional problems and thus upholds the statute—not for invalidating a 

statute under one part of the constitution in order to avoid analyzing whether another 

constitutional provision may apply. In any event, there is no potential constitutional 

problem under Section 183. Section 183 instructs the General Assembly to “provide for 

an efficient system of common schools throughout the State,” but it says nothing about 

tax credits that encourage private support for families paying private-school tuition. See 

infra, Part III.B.1.b. In Rose v. Council for Better Education, Inc., this Court elaborated 

that Section 183’s efficiency requirement mandates that “common schools must be 

substantially uniform throughout the state,” but that, again, applies to common schools, 

not private education. 790 S.W.2d 186, 211 (Ky. 1989). Section 183 simply has nothing 

to do with private school financial aid. 

B. The EOA Program’s county-population classification is severable, so 
Plaintiffs’ Section 59 claim cannot justify enjoining the entire EOA 
Program. 

Even if the EOA Program’s pilot program violated Section 59—and it does not—

that should be resolved by severing the offending county-population classification, 

leaving the rest of the statute intact. This part first explains why the severability standard 
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embodied in Kentucky statute and cases would require severing the county-population 

classification. It then details why the circuit court’s contrary holding was wrong. 

1. The county-population classification is severable. 

Kentucky law embodies a longstanding, strong presumption that statutes are 

severable. The General Assembly in 1942 enacted a broad, universal severability 

provision. It says if any part of a statute is invalidated, the remaining parts shall remain in 

force unless that would be contrary to the statute’s intended meaning: 

[I]t is the intent of the General Assembly, in enacting any statute, that if any 
part of the statute be held unconstitutional the remaining parts shall remain 
in force unless the statute provides otherwise, or unless the remaining parts 
are so essentially and inseparably connected with and dependent upon the 
unconstitutional part that it is apparent that the General Assembly would 
not have enacted the remaining parts without the unconstitutional part, or 
unless the remaining parts, standing alone, are incomplete and incapable of 
being executed in accordance with the intent of the General Assembly. 

KRS 446.090. In elaborating that rule and pointing to general principles of constitutional 

adjudication, this Court has explained that “a court should refrain from invalidating more 

of a statute than is necessary.” Ky. CATV Ass’n, Inc. v. City of Florence, 520 S.W.3d 355, 

364 (Ky. 2017). That means that if the unconstitutional provisions are “separable from” 

the rest of the statute, “it is the duty of the court . . . to maintain” those “valid” portions. 

Id. (quoting 16A Am. Jur. 2d Constitutional Law § 199 (2012)). 

Here, the county-population classification is plainly “separable from” the rest of 

the EOA Program. This Court could easily cure any Section 59 problem by enjoining just 

the classification and thus making EOA eligibility for private-school tuition “appl[y] 

statewide to all.” Calloway, 607 S.W.3d at 573. Doing so requires no rewriting of the 

statute, but simply severing the single, self-contained 27-word clause in a sub-sub-section 
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that contains the county-population classification.10 Nor would severing the clause 

change the scope of the overall Program, as the tax credit is subject to statewide caps 

unrelated to the county-population provision. See KRS 141.522(2), (3)–(4). There is thus 

no basis for the circuit court’s assertion that the entire Program must be invalidated 

because “private school tuition for students in the eight most populous counties” is “the 

most expensive item” in the EOA Program. 16 R. at 2395. The statewide caps will 

remain. 

Kentucky’s severability statute has only three narrow exceptions, none of which 

applies here. It instructs that an unconstitutional provision “shall” be severed unless 

(1) “the statute provides otherwise,” (2) “the remaining parts are . . . essentially and 

inseparably connected” to “the unconstitutional part,” or (3) “the remaining parts, 

standing alone, are incomplete and incapable of being executed in accordance with the 

intent of the General Assembly.” KRS 446.090 (emphasis added). Here, nothing in the 

EOA Program statute says that KRS 446.090 is inapplicable, even though the General 

Assembly plainly anticipated a constitutional challenge when it gave parents broad 

intervention rights. See KRS 141.526. Moreover, it is easy to excise the allegedly 

offending population classification without impacting the rest of the statute, as just 

explained. And it would be just as easy to execute the EOA Program, and provide lower-

 
10 Specifically, the severance would be as follows: “In addition to the variety of 
education-related expenses for public and nonpublic schools in the Commonwealth as 
provided by paragraph (a) of this subsection, EOA students that are residents of counties 
with a population of ninety thousand (90,000) or more, as determined by the 2010 
decennial report of the United States Census Bureau, shall be permitted to use funds 
received through the EOA program for tuition and fees to attend nonpublic schools . . . .” 
KRS 141.504(2)(b). 
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income Kentucky families the financial aid the General Assembly intended, without that 

classification. 

2. The circuit court’s severability analysis was wrong. 

The circuit court’s contrary conclusion—that the county-population classification 

was inseverable from the rest of the EOA Program statute—relied on two premises that 

lack any foundation in Kentucky law and are doubtful on their own terms. 

First, the circuit court opined that the eligibility for “tuition assistance” provided 

in KRS 141.504(1)(b) is “integral” and “central” to the entire EOA Program because it is 

“the most expensive item.” 16 R. at 2394–95. Setting aside that we won’t know how 

much money will go to tuition until families actually begin using the EOA Program, the 

circuit court’s analysis misses the mark. Even if tuition assistance is an important part of 

the statute, that says nothing about whether the county-population classification is so 

central as to be inseverable. Nor did the circuit court attempt to connect tuition 

assistance’s importance to the statutory severability provision or to provide any 

explanation for why “the remaining parts” of the EOA Program state are “essentially and 

inseparably connected” to the population classification. KRS 446.090. 

The two cases the circuit court cited further show how misguided its severability 

analysis was. Engle v. Bonnie involved a provision that allowed a minority of an area’s 

population to incorporate a municipality over the wishes of the majority, and the other 

parts of the law simply set out how to “classif[y]” any “such new city.” 204 S.W.2d 963, 

963–964 (Ky. 1947). The unconstitutional part of the statute, concerning municipal 

incorporation, was the “essential substance” of the act and therefore inseverable. Id. at 

963. And in McGuffey v. Hall, the General Assembly created a fund to subsidize 

malpractice insurance, but it unconstitutionally made the Commonwealth the fund’s 
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guarantor. 557 S.W.2d 401, 409–10 (Ky. 1977). That unconstitutional guarantee was 

baked into the very structure of the fund, rather than being confined to a distinct sub-part 

of the legislation. Because the fund “could not stand without” the unconstitutional 

guarantee, the guarantee was thus inseverable from the section creating the fund. But 

even then, the non-fund portions of the legislation were allowed to stand. Id. at 416. The 

contrast with the EOA Program’s county-population classification is stark. Far from 

being the “essential substance” of the EOA Program, the county-population classification 

is one self-contained proviso for one aspect of the larger Program. And the EOA Program 

can easily “stand without” that classification. 

Second, the circuit court tried to guess at legislators’ subjective views rather than 

follow KRS 446.090’s command to look at how the statute is objectively written and 

executed. The circuit court asserted that the “legislation would not have passed without 

the” county-population classification, and specifically that the statute would not “have 

been enacted if the private school tuition assistance provisions had been extended 

statewide.” 16 R. at 2395–96. But that conclusion was not based on what KRS 446.090 

tells courts to evaluate—namely, whether a statute says it is inseverable or cannot 

actually operate if severed. Instead, the circuit court’s sole support was that the General 

Assembly’s vote on the entire act was a close one. 16 R. at 2395. The court had no legal 

basis, and cited none, for holding that a close vote tally overrides either KRS 446.090’s 

presumption of severability or the well-established principle that “it is the duty of the 

court . . . to maintain” the “valid” portions of a statute when possible. Ky. CATV Ass’n, 

520 S.W.3d at 364 (citation omitted).  
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The circuit court’s analysis steps outside the proper judicial role by turning 

constitutional litigation into political punditry, and it would yield absurd results at odds 

with the plain instruction of KRS 446.090. In the circuit court’s view, all statutes with 

close votes would be wholly invalidated if just a small, inconsequential section were 

constitutionally invalid; meanwhile, other statutes would receive traditional severability 

analysis, no matter how unconstitutional major sections are, so long as they receive some 

undefined supermajority. 

Tellingly, even the circuit court was unwilling to take its unprecedented 

severability theory to its logical ends: it declined to invalidate the provisions of H.B. 563 

that facilitated public-school students to transfer to other districts. 17 R. at 2472–73. But 

by the logic of its severability analysis—its estimation that the entire “legislation would 

not have passed” without the county-population classification—everything in the Act 

should have fallen. The circuit court’s faint heart in applying its own rule illustrates the 

wisdom of Kentucky’s usual severability rules. 

II. The EOA Program Does Not Violate Section 184 Because It Does Not Tax or 
Appropriate Government Funds. 

Section 184 of the Kentucky Constitution restricts “taxation” and the 

“appropiat[ion]” of government funds for education outside common schools, unless 

approved in a public referendum. Section 184 does not apply to H.B. 563 because the 

EOA Program does not raise or collect any taxes for education, nor does it appropriate 

any money from the public fisc. Plaintiffs’ and the circuit court’s argument that 

Section 184 sweeps more broadly than government funds is belied by the constitutional 

text and this Court’s precedents. The circuit court additionally reasoned that tax credits—

that is, the Commonwealth’s choice not to tax—should be treated as government 
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spending to avoid circumvention of Section 184. But that prophylactic reading stretches 

Section 184 far beyond its text and purpose, conflicts with case law from this Court and 

other courts across the country, and would upend Kentucky’s many longstanding tax 

credits and deductions. 

A. Section 184 applies only to government funds, not private donations. 

Section 184’s text and the caselaw interpreting it reveal that it applies only to 

government funds, either raising them through taxation or spending them through 

appropriations. It has nothing to say about tax credits for private, charitable donations to 

not-for-profits that support lower-income families. 

1. Section 184’s text applies only to public funds, funds either raised 
through taxation or appropriated from the public treasury. 

Section 184’s text is straightforward and does three things. First, it identifies a 

precisely defined pot of money—a specific bond and particular stock in the Bank of 

Kentucky—and provides that those assets “shall be held inviolate for the purpose of 

sustaining the system of common schools.” Ky. Const. § 184. Second, it states that 

“interest and dividends of said fund, together with any sum which may be produced by 

taxation or otherwise for purposes of common school education, shall be appropriated to 

the common schools, and to no other purpose.” Id. Third, it provides that: “No sum shall 

be raised or collected for education other than in common schools until the question of 

taxation is submitted to the legal voters, and the majority of the votes cast at said election 

shall be in favor of such taxation.” Id. It exempts from this referendum requirement “[t]he 

tax now imposed” to support “the Agricultural and Mechanical College”—which became 

the University of Kentucky. Id.; see Pollitt v. Lewis, 108 S.W.2d 671, 672 (Ky. 1937). 
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Put another way, Section 184 sets up a fund for Kentucky’s common schools with 

specific bond revenue and stocks. Next, it explains how that fund and other government 

funds specifically “produced . . . for purposes of common school education” are limited 

to being “appropriated to the common schools.” Finally, it provides that alternative tax 

revenue may be raised for “education other than in common schools,” but only if a 

majority votes “in favor of such taxation” in a referendum. 

A plain reading of Section 184 reveals that it has no application to H.B. 563. The 

EOA Program does not appropriate any government funds to education (indeed, not even 

the circuit court held that it does), nor does it raise or collect any taxes for education. The 

fact is, nothing in Section 184 speaks to tax credits—which are not appropriations and 

which lower, rather than raise, taxes—or to how private not-for-profits fund educational 

needs. 

Yet the circuit court tried to read such restrictions into Section 184. It argued that 

the phrase “or otherwise”—in the phrase “any sum which may be produced by taxation or 

otherwise for purposes of common school education”—suggests the provision covers 

even incentivizing private donations to private charities. See 16 R. at 2396–97. 

That reading makes no sense in context. The first sentence of Section 184 

discusses money raised by government bonds or state-owned stock held by the 

Commonwealth’s Board of Education. The “or otherwise” in the second sentence calls 

back to those ways that government can raise money other than direct taxation. Every 

reference to funds in Section 184 concerns money held in the public fisc: government-

issued bonds, government-held stock, interest and dividends on publicly held funds, and 

revenue raised through taxation. The “or otherwise” language reflects all these ways that 
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public funds can accrue. And, as already shown, none of these public funds has been 

“appropriated” by H.B. 563, which means H.B. 563 cannot violate Section 184. There is 

simply no textual basis to infer that the provision regulates private donors giving to 

private charities. 

The circuit court also pointed to the phrase “raised or collected for education” in 

the third sentence of Section 184 to suggest that any funds, even private funds, that are 

“raised” for education fall within Section 184’s ambit. See 16 R. at 2396–97. Yet that 

expansive reading encompasses, absurdly, any private spending on education, because 

any such funding is “raised” in that capacious sense. Such a broad reading also ignores 

the rest of the sentence in which that phrase sits. The provision says that: “No sum shall 

be raised or collected for education other than in common schools until the question of 

taxation is submitted to the legal voters, and the majority of the votes cast at said election 

shall be in favor of such taxation.” Ky. Const. § 184 (emphases added). Clearly “raised 

or collected” refers to money raised or collected via “taxation,” not money privately 

donated to charity. 

To get around this obvious meaning, the circuit court suggested that granting an 

“income tax credit” is a “question of taxation” within the ambit of Section 184 and so 

must be “submitted to the voters.” 16 R. at 2396. But that again ignores the rest of the 

relevant sentence, which states that a majority of votes in a successful referendum must 

be “in favor of such taxation.” Ky. Const. § 184. Voting to approve a tax credit would not 

be a vote in favor of any taxation; it would be a vote against taxation. Tax credits are not 

taxation; they are the opposite of taxation. 
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There is just no way around the language of Section 184, which is about levying 

taxes on Kentuckians, not about refraining from taxing. And that only makes sense: 

Many constitutions protect taxpayers by restricting the government’s ability to raise 

taxes. But taxpayers don’t need special protection from getting a tax break or, for that 

matter, from their neighbors giving to private charities. 

2. Case law confirms that Section 184 applies narrowly to expending 
government funds on education outside common schools. 

The circuit court misapplied and deviated from this Court’s Section 184 

precedents. It cited caselaw to explain that “[t]he case law in Kentucky has been 

undeviating in holding that public funds cannot be expended in support of private 

education.” 16 R. at 2397 (emphases added). That is largely true and completely 

consistent with the EOA Program, which does not expend any public funds. What is not 

true is the suggestion that this Court has endorsed the circuit court’s far broader 

application of Section 184. 

Start with Brown v. Board of Education of City of Newport, 57 S.W. 612 (Ky. 

1900), decided less than a decade after Section 184 was adopted. There, the Court 

considered an argument that the term “raised” in Section 184 should carry “its common 

meaning of ‘borrowed.’” Id. at 613. Defining “raised” to mean “borrowed” would still 

not reach private donations. But even “borrowed” was too capacious a reading according 

to the Court. Rather, the “text of [Section 184] shows clearly that the intention was to 

prohibit the collection of any taxes to any extent for educational purposes other than 

common schools, without the consent of a majority of the people.” Id. at 613 (emphasis 

added). That near-contemporaneous interpretation, then, firmly supports the plain 
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language that Section 184’s referendum requirement is a restriction only on levying 

taxes. 

Next consider Fannin v. Williams, 655 S.W.2d 480 (Ky. 1983), the principal case 

on which Plaintiffs relied below. Fannin concerned direct governmental support to 

private schools in the form of textbooks purchased with state tax money and sent directly 

to “nonpublic schools.” 655 S.W.2d at 480–81. This Court found the textbook program to 

violate Section 184, but on grounds that made clear that the provision restricted the 

expenditure of public funds. The Court explained that Section 184’s “intention was to 

prohibit the collection of any taxes to any extent for educational purposes other than 

common schools, without the consent of the people.” Id. at 482 (quoting Brown v. Bd. of 

Educ. of Newport, 57 S.W. 612, 613 (Ky. 1900)) (emphasis added). It explained that 

Section 184 forbade the “legislature to spend public money to support private schools” 

without a referendum. Id. (emphasis added). And it defined “school fund,” as used in 

Section 186, as “money produced by taxation which is appropriated for school 

purposes.” Id. at 483 (quoting Talbott v. Ky. State Bd. of Educ., 52 S.W.2d 727, 730 (Ky. 

1932)) (brackets omitted and emphases added). Fannin thus established a rule consistent 

with Section 184’s text but inapplicable to this case: that public money raised through 

taxation generally cannot be appropriated to nonpublic schools. H.B. 563’s tax credits do 

not violate that rule.  

The other cases invoked by the circuit court and Plaintiffs below do no more to 

support their reading of Section 184. Pollitt involved public tax funds going to a college 

and interpreted Section 184 as a limitation on “legislative power to expend money.” 108 

S.W.2d at 672 (emphasis added). In Miller v. Covington Development Authority, “school 
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taxes” raised specifically for school districts were diverted to economic development, and 

the Court held that violated Section 184’s restriction that “money collected for the 

purposes of education in the common school system cannot be spent for any other 

purpose.” 539 S.W.2d 1, 3, 5 (Ky. 1976) (emphasis added). In Fiscal Court of Jefferson 

County v. Brady, the Court found a constitutional violation in “direct payment[s]” of “tax 

revenues” to “privately-owned schools” when that public tax “money [was] paid over 

directly into the general funds of the private or parochial schools.” 885 S.W.2d 681, 682–

83 (Ky. 1994). And in University of the Cumberlands v. Pennybacker, the General 

Assembly directly appropriated public funds to build a pharmacy school at a private 

Baptist college. 308 S.W.3d 668, 671 (Ky. 2010).11 These cases are straightforward 

applications of Section 184: Funds raised from taxes cannot be appropriated by the 

government for education outside the common schools without a referendum. The cases 

say nothing about declining to raise taxes or about private spending on education. 

Other cases squarely preclude stretching Section 184 to bar any government 

program that may benefit private-school families. For instance, this Court has repeatedly 

upheld even programs that use public funds to subsidize transportation for students 

attending non-public schools, so long as government funds did not go directly to those 

schools. See, e.g., Neal v. Fiscal Ct., 986 S.W.2d 907, 907 (Ky. 1999); Rawlings v. 

Butler, 290 S.W.2d 801, 807 (Ky. 1956); Nichols v. Henry, 191 S.W.2d 930, 935 (Ky. 

1945).12 If Section 184 bars any benefits that might support private school students, the 

 
11 Pennybacker applied Section 189 but drew its meaning from interpreting Section 184. 
See 308 S.W.3d at 676–77. 
12 The circuit court cited a case that did strike down a transportation program for non-
public-school students. See 16 R. at 2397 (citing Sherrard v. Jefferson Cnty. Bd. of Educ., 
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transportation cases would have come out the other way. And if Section 184 permits the 

government to spend public funds directly on services for non-public-school students, it 

certainly does not restrict declining to raise taxes so as to encourage private donations to 

support those same students. 

B. Tax credits are not the equivalent of government funds and cannot be 
treated as such. 

 As Part II.A. shows, tax credits do not “raise” or “collect” money or expend 

public funds. Therefore H.B. 563’s credits do not violate Section 184. The circuit court 

held, however, that—even if tax credits do not raise or spend government funds—

H.B. 563’s tax credits require a public referendum under Section 184. Otherwise, the 

court said, tax credits would unconstitutionally “circumvent” or “evad[e]” Section 184. 

See 16 R. at 2397–98 (“The question presented here is whether the use of the taxation 

innovation employed in this case—the use of a tax credit—can circumvent the plain 

requirements of §184 . . . . Can the constitutional requirement for a referendum of the 

voters be evaded through . . . a tax credit rather than . . . a direct appropriation of tax 

dollars?”). But this anti-circumvention logic cannot justify extending Section 184 beyond 

its text. Tax credits do not raise taxes or spend tax money, and they can’t be treated as if 

they do. 

In the first place, the circuit court’s reasoning strangely faults the General 

Assembly for not violating the Constitution. It’s true, as the authority cited by the circuit 

 
171 S.W.2d 963 (Ky. 1942)). But the subsequent cases explained that was only because 
the program in Sherrard diverted “money raised by taxation for school purposes.” 
Rawlings, 290 S.W.2d at 807 (emphasis added); accord Nichols, 191 S.W.2d at 935. 
Sherrard thus has nothing to say about the EOA Program, which involves no “money 
raised by taxation” at all. 
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court holds, that a legislative action must be treated by what it is, not what the General 

Assembly wishes it to be. See Commonwealth v. O’Harrah, 262 S.W.2d 385, 387 (Ky. 

1953) (holding the General Assembly could not by mere dictate turn a civil divorce 

action into a felony prosecution). But it doesn’t follow that there is no difference between 

proper and improper ways to accomplish a legislative goal. The General Assembly 

should be encouraged, not faulted, for following correct, constitutional procedures. 

  The trial court’s main error, however, is that it assumes that there is no real 

difference between tax credits and government spending, that the difference is one of 

“form over substance.” 16 R. at 2398. That is deeply wrong. Tax credits must be 

analyzed differently than direct appropriations. When a taxpayer receives a tax credit for 

a charitable donation, the taxpayer’s donation is not transformed into government 

spending. That is black-letter tax law, not formalist trickery, and it has real-life 

constitutional and tax-law implications. 

As already explained, H.B. 563 creates a tax credit for donations to certain not-

for-profits. With a tax credit, the government does not raise and spend any money; in 

fact, it refuses to raise money. Tax laws define tax credits as “revenue losses,” not 

revenue raises or expenditures of revenue. See, e.g., 2 U.S.C. § 622(3). 

That difference matters. Kentucky’s Constitution requires bills raising revenue or 

appropriating funds to pass “by three-fifths of all the members elected to each House,” 

and bills appropriating any money must pass by a vote of a certain quorum. Ky. Const. 

§§ 36, 46. Appropriation bills are exempt from other bills’ 90-day waiting period before 

going into effect. Id. § 55. Only appropriation bills are subject to the Governor’s potential 

line-item veto. Id. § 88. And no money should ever be taken from the state treasury 
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except when formally authorized by an appropriation bill. Id. § 230. None of these 

requirements is applied to tax credits, because tax credits do not raise revenue and are not 

appropriations of collected revenues. But if the circuit court’s view is upheld, and tax 

credits really are the same as spending public funds, then the General Assembly will have 

to drastically change the way it does business. 

The circuit court’s incorrect reasoning also has no limiting principle. It would 

destroy Kentucky’s entire scheme of tax benefits. If H.B. 563’s credit is a public 

expenditure, then the same must be true for every other tax benefit—whether credit, 

deduction, or exemption—and those benefits must have passed by the strict rules 

applicable to appropriations. Kentucky’s existing tax credits, deductions, and exemptions 

number in the billions of dollars, making the $25 million at issue here a drop in the 

bucket.13 These benefits include education-related tax credits for post-secondary tuition, 

for employers who pay certain higher-education expenses of their employees, and for 

employers who assist their employees in attaining GEDs. See KRS 141.069, 141.381, 

151B.402. Kentucky also offers many other tax credits to incentivize activities as varied 

as angel investing, distilled spirits production, film production, and the purchase of health 

insurance, among many others. See KRS 141.0205, 141.062, 141.383, 141.389, 141.396. 

If tax credits are appropriations, any of these credits that was not passed as an 

appropriation bill is invalid. Also invalid would be any tax credit that does not satisfy the 

 
13 See Ky. State Budget Director, Tax Expenditure Analysis: Fiscal Years 2018–2020 18–
26, https://osbd.ky.gov/Publications/Documents/Special%20Reports/
Tax%20Expenditure%20Analysis%20Fiscal%20Years%202018-2020.pdf. 



 
 

29 
 

Constitution’s rules on where government funds may be spent.14 This Court should 

decline to “endanger the legislative scheme of” tax credits. Toney v. Bower, 744 N.E.2d 

351, 357 (Ill. App. Ct. 2001). 

Perhaps because it would lead to these absurd results, virtually every court to have 

squarely considered the question has, instead of treating tax credits as appropriations, 

held that tax credits are not appropriations of public money. Most prominently, the U.S. 

Supreme Court has held that tax credits are not government expenditures. Ariz. Christian 

Sch. Tuition Org. v. Winn, 563 U.S. 125, 144 (2011). In Winn the challengers argued that 

a “tax credit is . . . best understood as a governmental expenditure” and, therefore, could 

be challenged as an unconstitutional expenditure. Id. at 141. That argument was expressly 

rejected. See id. The Supreme Court held there is a “distinction between governmental 

expenditures and tax credits.” Id. at 142. “When Arizona taxpayers choose to contribute 

to [scholarship organizations], they spend their own money, not money the State has 

collected.” Id. Donations “are not owed to the State and, in fact, pass directly from 

taxpayers to private organizations.” Id. at 144. 

State appellate courts have similarly held that tax credits are not government 

expenditures, and thus that tax-credit-incentivized donation programs are not public 

expenditures. See, e.g., Kotterman v. Killian, 972 P.2d 606, 620–21 (Ariz. 1999) (en 

 
14 For instance, Kentucky recognizes most income-tax deductions offered by the federal 
Internal Revenue Code, including the deduction for donations to non-profit religious, 
educational, or charitable organizations. KRS 141.019(2). These tax benefits do not 
violate the First Amendment’s Establishment Clause because, among other things, tax 
benefits are not public expenditures. See, e.g., Walz v. Tax Comm’n, 397 U.S. 664, 675 
(1970) (“The grant of a tax exemption is not sponsorship [of religion] since the 
government does not transfer part of its revenue . . . but simply abstains from demanding 
[taxes].”). But if tax benefits are public expenditures, then such tax benefits raise not 
only federal but also state constitutional concerns. 
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banc) (“It does not follow, however, that reducing a taxpayer’s liability is the equivalent 

of spending a certain sum of money. . . . [T]his tax credit is not an appropriation of public 

money.”); Magee v. Boyd, 175 So. 3d 79, 121 (Ala. 2015) (“Traditional definitions of 

‘appropriations’ do not extend to include tax credits.”); McCall v. Scott, 199 So. 3d 359, 

370–71 (Fla. Dist. Ct. App. 2016) (“[T]he authorization of tax credits . . . involve[s] no 

appropriation from the public treasury.”); Gaddy v. Ga. Dep’t of Revenue, 802 S.E.2d 

225, 230 (Ga. 2017) (“Plaintiffs . . . cannot demonstrate[] that the Program’s tax credits 

represent money appropriated from the state treasury.”); Toney v. Bower, 744 N.E.2d 

351, 357 (Ill. App. Ct. 2001) (“[T]he Credit does not constitute an ‘appropriation,’ as that 

term is commonly understood.”); Griffith v. Bower, 747 N.E.2d 423, 426 (Ill. App. Ct. 

2001) (“The credit at issue here does not involve any appropriation or use of public 

funds.”); Tax Equity All. For Mass., Inc. v. Comm’r of Revenue, 516 N.E.2d 152, 155–56 

(Mass. 1987) (“The granting of an income tax credit is not an appropriation according to 

any commonly understood sense of the word. . . . The act of taking less money from a 

taxpayer because of the grant of a tax credit or a tax deduction is not an appropriation of 

funds from the State treasury or from anywhere else.”)15; Manzara v. State, 343 S.W.3d 

656, 660 (Mo. 2011) (en banc) (“Expenditures typically occur in government when 

checks are written by the state treasurer based on appropriations or warrants. No such 

withdrawal of public funds or such ‘expenditure’ occurs with the granting of a tax 

 
15 Plaintiffs’ briefing below relied upon a Massachusetts advisory opinion, which stated 
that tax benefits are “the practical equivalent of direct government grants.” 12 R. at 2078 
(citing Op. of the Justs. to the Senate, 514 N.E.2d 353, 355 (Mass. 1987)). Yet the 
Supreme Judicial Court of Massachusetts later clarified that, while a tax benefit “is 
obviously beneficial to the taxpayer” and “[i]n a sense [] is a grant or a concession to the 
taxpayer,” a tax benefit “is not, however, an appropriation.” Tax Equity All., 516 N.E.2d 
at 156 n.2. 
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credit.”); see also State Bldg. & Constr. Trades Council v. Duncan, 162 Cal. App. 4th 

289, 294, 313 (2008) (holding that tax credits “are not actual or de facto expenditures by 

government” and “a tax credit is not a ‘public money’ that can be misappropriated”); 

Olson v. State, 742 N.W.2d 681, 683 (Minn. Ct. App. 2007) (concluding that tax credits 

and tax exemptions are not public expenditures). But see Morency v. State, 496 P.3d 584, 

590 (Nev. 2021) (holding that a tax credit’s repeal “redirects funds from a specific 

appropriation to the State General Fund”). 

 This Court should follow the prevailing rule: H.B. 563’s tax credits are not 

government funds. Kentuckians’ private money cannot “be treated as if it were 

government property even if it has not come into the tax collector’s hands.” Winn, 563 

U.S. at 144. “When [Kentucky] taxpayers choose to contribute to [AGOs], they spend 

their own money, not money the State has collected from [Plaintiffs] or from other 

taxpayers.” Id. at 142. H.B. 563 does not spend money on private schools or anything 

else; it just lowers the tax liability of donors, as does any other tax credit. 

* * * 

Section 184’s text applies to “appropriat[ion]” and “taxation.” It does not apply to 

tax credits, which refuse to tax. Kentuckians do not need a statewide referendum to get a 

tax break. For those reasons, H.B. 563 does not violate Section 184. 

III. This Court Should Also Reach the Remaining Constitutional Issues and Direct that 
Summary Judgment Be Entered in Parent-Intervenors’ Favor. 

The circuit court granted summary judgment on Plaintiffs’ two claims addressed 

above, under Sections 59 and 184 of the Constitution. However, it denied summary 

judgment—to both Plaintiffs and Parent-Intervenors—on Plaintiffs’ remaining claims: 
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specifically, their public-school funding claim (Count I), their public-purpose claim 

(Count III), and their nondelegation claim (Count IV). 

This court can reach Plaintiffs’ remaining claims for relief because they were 

submitted on stipulated facts, no material factual disputes exist, and only legal issues 

remain. And once reached, those claims should be rejected, because each fails as a matter 

of law. Summary judgment should therefore be granted in Parent-Intervenors’ favor on 

all claims. 

A. This Court has jurisdiction over the denial of summary judgment based 
on undisputed facts. 

This Court has jurisdiction over the denial of Parent-Intervenors’ cross-motion for 

summary judgment. A denial of summary judgment is generally not a final appealable 

order. Abbott v. Chesley, 413 S.W.3d 589, 602 (Ky. 2013); cf. 17 R. at 2473 (“[T]he 

Opinion and Order of this Court . . . is not final.”). Yet there is an exception to the final-

order rule: “[W]hen the material facts were not genuinely disputed and summary 

judgment was denied purely as a matter of law, an order denying summary judgment is 

properly reviewable from an adverse final judgment.” Auslander Props., LLC v. Nalley, 

558 S.W.3d 457, 463 (Ky. 2018); see also Abbott, 413 S.W.3d at 602. 

This Court therefore has jurisdiction to consider denials of summary judgment 

when “at the same time the trial court granted one summary judgment it also denied a 

motion for summary judgment arising out of the same set of facts.” David V. Kramer, 

Judgment upon multiple claims or involving multiple parties, 7 Ky. Prac. Series––R. Civ. 

P. Ann. 54.02 § 7 (6th ed. Sept. 2021) (emphasis added) (citing Searcy v. City of Dayton, 

38 F.3d 282, 289 (6th Cir. 1994)). Federal courts—to which this Court looks for guidance 
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on the Civil Rules16––likewise hold that, when cross-motions for summary judgment are 

filed on the same set of facts, an appellate court “has jurisdiction to review the propriety 

of the district court’s denial of summary judgment.” Hamad v. Woodcrest Condo. Ass’n, 

328 F.3d 224, 235 (6th Cir. 2003) (quoting Garner v. Memphis Police Dep’t, 8 F.3d 358, 

363 (6th Cir. 1993)).17 

Here, all parties moved for summary judgment on all of Plaintiffs’ claims. See 5 

R. at 677, 685, 689, 693, 694; 13 R. at 1921. They did so on the same undisputed, 

 
16 “[W]hen Kentucky reported law is silent on a particular question pertaining to the 
Rules, Kentucky courts routinely accept guidance from federal authorities that have 
spoken on the same question.” Sexton v. Bates, 41 S.W.3d 452, 456 (Ky. App. 2001) 
(citing Scudamore v. Horton, 426 S.W.2d 142 (Ky. 1968); Jackson v. Metcalf, 404 
S.W.2d 793 (Ky. 1966)); see also Hensley v. Haynes Trucking, LLC, 549 S.W.3d 430, 
436 (Ky. 2018) (interpreting CR 23); Duffy v. Wilson, 289 S.W.3d 555, 558 n.3 (Ky. 
2009) (stating “authority interpreting [Fed. R. Civ. P. 26] . . . is useful in interpreting [CR 
26.02]”); Asset Acceptance, LLC v. Moberly, 241 S.W.3d 329, 334 (Ky. 2007) (finding 
federal law persuasive and joining federal courts in recognizing exception to “the rule 
that orders setting aside a judgment may not be appealed”); Gullion v. Gullion, 163 
S.W.3d 888, 893 (Ky. 2005) (interpreting CR 59.05); Curtis Green & Clay Green, Inc. v. 
Clark, 318 S.W.3d 98, 105 (Ky. App. 2010) (interpreting CR 15). 
17 See also, e.g., Gary Friedrich Enters., LLC v. Marvel Characters, Inc., 716 F.3d 302, 
320 (2d Cir. 2013) (“Because we have jurisdiction over the grant of summary judgment, 
we have the discretion to review the otherwise unappealable order denying Friedrich’s 
cross-motion for summary judgment.”); Transportes Ferreos de Venezuela II CA v. NKK 
Corp., 239 F.3d 555, 560 (3d Cir. 2001) (“[W]hen an appeal from a denial of summary 
judgment is raised in tandem with an appeal of an order granting a cross-motion for 
summary judgment, we have jurisdiction to review the propriety of the denial of 
summary judgment by the district court.” (quoting Nazay v. Miller, 949 F.2d 1323, 1328 
(3d Cir. 1991))); Eshelman v. Puma Biotech., Inc., 2 F.4th 276, 280 n.1 (4th Cir.), cert. 
denied, 142 S. Ct. 714 (2021) (“[W]hen ‘appeal from a denial of summary judgment is 
raised in tandem with an appeal of an order granting a cross-motion for summary 
judgment, we have jurisdiction to review’ that denial.” (quoting Monahan v. County of 
Chesterfield, 95 F.3d 1263, 1265 (4th Cir. 1996))); Village of Grafton v. Rural Lorain 
Cnty. Water Auth., 419 F.3d 562, 565 (6th Cir. 2005) (“When an appeal from a denial of 
summary judgment is presented in tandem with a grant of summary judgment, this court 
has jurisdiction to review the propriety of the district court’s denial of summary 
judgment. When based on purely legal grounds, the denial of summary judgment is also 
reviewed de novo.” (cleaned up)). 
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stipulated facts. 5 R. at 626. The parties did not believe there was an issue of fact 

remaining on any of Plaintiffs’ claims; all that remained were legal disputes about what 

facts were “material.” Id. This court therefore has jurisdiction over all remaining legal 

issues. And because those remaining issues do not raise a genuine dispute of material 

fact, this Court can decide this case as a matter of law. 

B. Summary judgment should be granted for Parent-Intervenors because 
Plaintiffs’ claims fail as a matter of law. 

On three claims for relief—Counts I, III, and IV—the circuit court denied 

summary judgment because, it said, there were issues of material fact. That was error. 

Determining whether there is an issue of material fact exists is a legal question 

that this Court reviews de novo. Phelps v. Bluegrass Hosp. Mgmt., LLC, 630 S.W.3d 623, 

627 (Ky. 2021) (“Appellate review of a summary judgment involves only legal questions 

and a determination of whether a disputed material issue of fact exists. So, we operate 

under a de novo standard of review.”) (quotation marks omitted). 

Here, the parties did not dispute any facts material to Plaintiffs’ claims for relief. 

And each of those claims fails as a matter of law. The circuit court should therefore have 

granted summary judgment to Parent-Intervenors on each of Plaintiffs’ claims. 

1. Plaintiffs’ claim under Sections 183 and 186 fails because H.B. 563 
does not fund a nonuniform school system. 

The circuit court erred in denying summary judgment to Parent-Intervenors on 

Plaintiffs’ Count I. Count I alleged that the EOA Program violated Sections 183 and 186 

of the Constitution by using public funds to create a nonpublic school system. 1 R. at 19; 

5 R. at 677–81. Section 183 requires the General Assembly to uniformly fund public 

schools. See Rose v. Council for Better Education, Inc., 790 S.W.2d 186 (Ky. 1989). The 

EOA Program, Plaintiffs alleged, violates Section 183 because it creates and funds an 
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alternative school system that is not uniform. And Section 186 prohibits using the “the 

school fund” for any purpose besides “the maintenance of the public schools of the 

Commonwealth.” Plaintiffs alleged the Program uses public funds to subsidize private 

schools. 

The circuit court denied all parties’ motions for summary judgment on Count I, 

finding there were issues of material fact. That decision should be reversed. First, no 

material facts were in dispute. And second, Plaintiffs’ Count I fails as a matter of law. 

Parent-Intervenors were therefore entitled to summary judgment on Count I. 

a. There are no disputes of fact material to Plaintiffs’ Count I. 

 The circuit court held that it could not grant summary judgment on Plaintiffs’ 

Count I as to both the Section 183 and 186 arguments because there are outstanding 

questions of material fact. There are not. 

On Section 183, the circuit court found that there was an issue of fact whether 

“the allocation of tax credits to fund this program has not diminished the funding 

appropriated to the common schools.” 16 R. at 2405–06. And on Section 186, the circuit 

court concluded that “there is a dispute over whether the tax credits that fund the AGOs 

should be considered as part of the school fund within the meaning of §186.” Id. at 2403. 

These points, however, were not disputed. Plaintiffs never argued that the 

Program will, as a matter of fact, decrease public-school funding. “Although the parties 

made reference to” the public-school funding formula, they did not dispute any facts 

material to public-school funding and “no evidence [was] taken on this issue.” 16 R. at 

2406. And Plaintiffs’ entire briefing did not even once address the school-fund point. As 

the Plaintiffs themselves declared, “Plaintiffs’ claims are not premised on establishing a 

reduction in funding for the common schools.” 14 R. at 2075 (emphasis added). They 
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said that repeatedly: “And again, Plaintiffs’ Section 183 claim is not premised on any 

funding impacts from the program.” Id. at 2084; see also 14 R. at 2095 (“HB 563 is 

unconstitutional on its face even if it does not result in reduced funding for the common 

schools.”). There is simply no dispute, therefore, on any of these issues. 

But even had there been factual issues, like the ones the circuit court suggests, 

those issues are premised on purely legal questions that could have been decided at 

summary judgment. Whether H.B. 563 reduces public funding for public schools and 

whether it takes public funds from the school fund are questions that turn on earlier, 

strictly legal questions: Are H.B. 563’s tax credits “public funds” in the first place? And 

are H.B. 563’s tax credits part of the “school fund” referenced in Section 186? These 

questions of statutory and constitutional interpretation are quintessential issues of law 

that can be determined at summary judgment. See Louisville & Jefferson Cnty. Metro. 

Sewer Dist. v. Bischoff, 248 S.W.3d 533, 535 (Ky. 2007) (“The issue in this case is one of 

constitutional and statutory interpretation and application. So it is purely a question of 

law . . . .”). And, as the next section shows, these were legal issues that the circuit court 

should have decided in favor of Parent-Intervenors, resolving the case and removing the 

need for further factual development. 

b. As a matter of law, H.B. 563 does not violate Sections 183 
and 186. 

Parent-Intervenors are entitled to judgment as a matter of law on Count I. As 

shown, Plaintiffs’ Count I alleged that H.B. 563, on its face, violates Sections 183 and 

186 by using public funds to create a nonpublic school system. 1 R. at 19; 5 R. at 677–81. 

Plaintiffs’ Count I is really two arguments: first that H.B. 563 unconstitutionally uses 
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public-school funds; and second that it uses those funds to create an unconstitutional, 

non-uniform school system. Both arguments are incorrect. 

First, as a matter of law, H.B. 563 does not touch one cent of public-school 

funding. The statute simply has no mechanism to modify public-school funding. As 

described above at Part II.B., H.B. 563 does not use any money from the public fisc at all. 

The circuit court wondered whether H.B. 563’s tax credits are “the functional equivalent 

of an appropriation of tax dollars.” 16 R. at 2407. And, as shown above, the answer is a 

resounding “no.” See supra, Part II.B. Private donations, and the government’s refusal to 

collect taxes, are not the equivalent of government spending. The EOA Program runs 

entirely on private donations, and, as a matter of law, no public money is used.  

For the same reason, H.B. 563 does not violate Section 186 by using money from 

the school fund. The circuit court found “there was a dispute over whether the tax credits 

. . . should be considered as part of the school fund.” 16 R. at 2403. As a matter of law, 

however, H.B. 563 does not draw on the school fund. The school fund is a specific fund 

that was created by a bond measure and bank stock and is topped up by interest and tax 

measures. Ky. Const. § 184. True, the fund “shall be held inviolate for the purpose of 

sustaining the system of common schools.” Id. But H.B. 563 does not use any money 

from this fund; it does not even mention this fund. The school fund remains inviolate. As 

a matter of law, H.B. 563 does not unconstitutionally use public funds, because it doesn’t 

use public funds at all. 

 Second, as a matter of law, H.B. 563 does not violate Section 183’s uniformity 

requirement. The circuit court was worried that “subsidizing private educational 

opportunities for a small group of students has the potential to exacerbate inequality in 
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educational funding, and to undermine the required uniformity . . . mandated in Rose.” 16 

R. at 2404. The circuit court’s concerns, and Plaintiffs’ arguments, are misplaced. 

Section 183 requires only that public schools be uniform, not that all education policies 

or other government policies must be uniform. The General Assembly is free to create 

other educational options. 

This Court held in Rose that Section 183 of the Kentucky Constitution requires 

K–12 public schools to be funded adequately. 790 S.W.2d at 211. Further, the level of 

state funding deemed “adequate” must also be uniform—or at least provide equal 

opportunities—in all public-school districts. “Public schools must be efficient, equal and 

substantially uniform.” Id. at 208 (emphasis added). 

Rose therefore concerned uniformity in the public school system; it did not 

require uniformity among private educational options. Nor did it prohibit financial-aid 

programs, much less bar the General Assembly from creating charitable tax credits. Rose 

requires public K–12 schools to uniformly meet a minimum standard. But uniformity in 

public schools does not preclude other educational options—especially when they are 

funded by private individuals. As many other courts have held, “uniformity” means only 

that state-funded schools must be uniform; it does not mean that other schools or 

opportunities are prohibited.18 Plaintiffs’ radical position that all Kentucky education—

even private education—must be uniform is untenable. 

 
18 See, e.g., Jackson v. Benson, 578 N.W.2d 602, 628 (Wis. 1998) (“[A]rt. X, § 3 provides 
not a ceiling but a floor upon which the legislature can build additional opportunities for 
school children in Wisconsin . . . .”); Hart v. State, 774 S.E.2d 281, 289 (N.C. 2015) 
(“Article IX, Section 6 does not . . . prohibit the General Assembly from appropriating 
general revenue to support other educational initiatives.”); Schwartz v. Lopez, 382 P.3d 
886, 896 (Nev. 2016) (holding “uniformity” requirement “is clearly directed at 
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 At the end of the day, if Plaintiffs believe the General Assembly is not properly 

providing for public schools, then they should bring a Rose claim against the General 

Assembly. But that is not the claim Plaintiffs brought. Instead, this case challenges 

H.B. 563’s tax credits, even though enjoining the EOA Program will not result in a single 

additional penny flowing to the public schools. Plaintiffs’ Count I fails as a matter of 

law. 

2. Plaintiffs’ claims under the public-purpose clauses of Sections 3 and 
171 fail because H.B. 563 does not spend public money at all. 

The circuit court also erred in denying summary judgment to Parent-Intervenors 

on Count III. Plaintiffs’ Count III alleged that H.B. 563 violates the public-purpose 

clauses of Sections 3 and 171 of the Constitution.19 Section 3 states that “no grant of 

exclusive, separate public emoluments or privileges shall be made . . . except in 

consideration of public services.” And Section 171 states that “[t]axes shall be levied and 

collected for public purposes only.” H.B. 563 violates these provisions, Plaintiffs alleged, 

because it “fund[s] private schools that are open only to selected people in the 

Commonwealth” and therefore does not serve a public purpose. 1 R. at 21. The circuit 

 
maintaining uniformity within the public school system” (emphasis in original)); 
Meredith v. Pence, 984 N.E.2d 1213, 1223 (Ind. 2013) (“The school voucher program 
does not replace the public school system, which remains in place and available to all 
Indiana schoolchildren in accordance with the dictates of the Education Clause.”); Davis 
v. Grover, 480 N.W.2d 460, 474 (Wis. 1992) (“[T]he uniformity clause requires the 
legislature to provide . . . a free uniform basic education. . . . [E]xperimental attempts to 
improve upon that foundation in no way denies any student the opportunity to receive the 
basic education in the public school system.”). 
19 Below, Plaintiffs also relied on Section 186 of the Constitution in making their public-
purpose argument. But Section 186, which concerns the school fund, does not speak 
about public purposes. 
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court denied summary judgment on Count III because it concluded that there was a 

dispute of material fact. 

As with Count I, the circuit court erred, for two reasons. First, there is no dispute 

of fact material to Count III; only the law is in dispute. And second, Plaintiffs’ Count III 

fails as a matter of law. H.B. 563 does not grant any public funds to anyone for any 

purpose. For those reasons, Parent-Intervenors are entitled to summary judgment on 

Count III. 

a. There are no disputes of fact material to Count III. 

The circuit court held that it could not grant summary judgment on Count III 

because whether H.B. 563 uses “private donations” or “public money” is a “disputed 

issue of fact and law, which cannot be decided in the absence of additional factual proof 

and legal arguments.” 16 R. at 2401. This was wrong; no factual proof is needed. 

Whether H.B. 563 uses private donations or public money is a legal issue that can be 

resolved from the text of H.B. 563, not a factual one. 

Whether a bill appropriates public funds—i.e., sets them aside for later 

expenditure—is a legal issue. This Court, in D & W Auto Supply v. Department of 

Revenue, determined that a statute was an appropriation by examining the statute’s text 

and comparing it to both judicial and statutory definitions of appropriations. 602 S.W.2d 

420, 422 (Ky. 1980). No factfinding was necessary, and this court reversed and ordered 

summary judgment be granted. Id. at 425. Likewise, in Davis v. Steward, the Court 

analyzed whether an act appropriated funds for a particular purpose by consulting “[t]he 

language of the act in question.” 248 S.W. 531, 533 (Ky. 1923). The Court held the 

statute’s text did not make an appropriation as a matter of law, and it reversed judgment 

and ordered the case dismissed. Id. 
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The circuit court was therefore wrong to look for “factual proof” of an 

appropriation. Instead, it should have considered the text of H.B. 563, this Court’s 

precedent, and the parties’ legal arguments. And had it done so, it would have seen that 

Plaintiffs’ Count III fails as a matter of law. 

b. As a matter of law, H.B. 563 does not appropriate any 
money for any purpose. 

Count III alleges that H.B. 563 grants public money for non-public purposes. That 

is wrong: As a matter of law, H.B. 563 does not grant or spend any government money. 

Plaintiffs’ claim therefore fails as a matter of law. 

The public-purpose clauses apply to only public funds. Section 3 prohibits grants 

of “exclusive, separate public emoluments or privileges” (emphasis added) if they are not 

for public purposes. And Section 171 prohibits using taxes for purposes other than 

“public purposes.” This Court has construed those clauses accordingly. In Fannin v. 

Williams, this Court held that the General Assembly could not use “public money” for the 

“exclusive purpose” of buying textbooks for private schools. 655 S.W.2d 480, 484 (Ky. 

1983). The issue in that case was whether the Commonwealth could use “public money” 

to purchase resources for private schools. Id. (emphasis added). 

 But H.B. 563 can’t violate Sections 3 or 171, because it doesn’t use public money 

for non-public purposes—indeed it doesn’t use public money at all. The Commonwealth 

is not taxing, granting, spending, or appropriating anything. See supra, Part II.B. As a 

matter of law, then, H.B. 563 therefore does not violate the public-purpose clauses. 

The circuit court wondered “whether this legislation, in substance, operates as an 

evasion of the constitutional limitations of §§3 and 171 of the Kentucky Constitution,” 

and whether “this tax credit [is] the functional equivalent of an appropriation of tax 
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dollars.” 16 R. at 2401–02. It is not. As already shown in Part II.B., above, tax credits are 

the refusal to take money from a taxpayer; they are not spending appropriations. That is 

black-letter tax law. 

Finally, even if H.B. 563’s tax credits were government spending, they still do not 

violate the public purpose clauses as a matter of law. The circuit court stated that “[i]t is 

difficult to see how the levying of the income tax, to the extent it is diverted through a tax 

credit to private education expenses, can be considered to be ‘for public purposes only.’” 

16 R. at 2400. But it is really not so difficult. H.B. 563 creates tax credits for voluntary, 

charitable donations to educational nonprofits. See KRS 141.502, 141.510. And these 

nonprofits provide money to families in need. Id. The money goes to any qualifying, 

lower-income family to supplement a public or private education. See KRS 141.504. And 

“education is definitely a public purpose.” Univ. of Cumberlands v. Pennybacker, 308 

S.W.3d 668, 674 (Ky. 2010). 

Moreover, unlike the program in Fannin, which was held unconstitutional 

because it benefited only private-school children, H.B. 563 does not distinguish between 

public-school and private-school families. See Fannin, 655 S.W. 2d at 482 (striking down 

the private-school textbook program because private “schools are open to selected people 

in the state, as contrasted with public schools which are open to ‘all people in the state’”). 

That’s in keeping with this Court’s decision to uphold a publicly funded school-

transportation plan open to both public and private school students: “There is a 

fundamental difference between providing school transportation to nonpublic school 

children along with public school children through Fiscal Court appropriation to the 

board of education, and providing direct payment to selected eligible [private] schools.” 
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Neal v. Fiscal Ct., 986 S.W.2d 907, 912 (Ky. 1999) (quoting Fiscal Ct. v. Brady, 885 

S.W.2d 681, 685 (Ky. 1994)). Here, H.B. 563 encourages donations to provide financial 

aid to income-eligible Kentuckians, without regard to where they attend school. Because 

education benefits all Kentuckians, the EOA Program has a public purpose. 

 In sum, H.B. 563 does not grant or spend any public funds. But even if it did, it 

has the valid public purpose of encouraging financial assistance available to all lower-

income Kentuckians, regardless of where their children go to school. Plaintiffs’ Count III 

therefore fails as a matter of law, and Parent-Intervenors are entitled to summary 

judgment on it. 

3. Plaintiffs’ nondelegation claim fails because H.B. 563 does not 
delegate any lawmaking authority. 

Finally, Plaintiffs’ Count IV alleged that H.B. 563 violates Kentucky’s 

nondelegation doctrine, as derived from Sections 2 and 29 of the Kentucky Constitution. 

1 R. at 21–22. The circuit court denied summary judgment on this issue without any 

analysis. See 16 R. 2408 (“In all other respects, the Motions for Summary Judgment filed 

by the Plaintiffs, the Attorney General, and the Intervenors are DENIED.”). But doing so 

was error, because Plaintiffs’ nondelegation claim fails as a matter of law. 

Kentucky’s nondelegation doctrine says that “a legislative body should not and 

ordinarily cannot divest itself of a legislative power.” Miller v. Covington Dev. Auth., 539 

S.W.2d 1, 3 (Ky. 1976). In other words, the government cannot give legislative powers 

“to private individuals.” City of Louisa v. Newland, 705 S.W.2d 916, 918 (Ky. 1986) 

(citing Miller, 539 S.W.2d at 1). 

 Here, H.B. 563 does not delegate any power at all. AGOs are “intermediary 

organization[s]” which exist only to “[r]eceive[] contributions, allocate[] funds, and 
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administer[] [Accounts].” KRS 141.502(1). These AGOs must be certified by the 

Department of Revenue for their donors to receive tax credits. See KRS 141.510. In other 

words, AGOs are private nonprofits that disburse private money for private uses. And 

like other nonprofits, they must follow rules to receive tax-benefitting donations. Unlike a 

legislative body, however, AGOs cannot raise or spend public funds, nor can they 

command private parties to do anything. They are no more legislating than any other 

charity. If merely operating in a fashion that entitles its donors to tax credits is enough to 

render a private charity legislative, then every 501(c)(3) in Kentucky exercises legislative 

authority. 

Plaintiffs alleged that the EOA Program impermissibly gives AGOs “unfettered 

discretion over how education services are provided and how funds are distributed.” 1 R. 

at 21–22. But Plaintiffs did not, because they cannot, allege what AGO functions are 

lawmaking authority. Without that allegation, their non-delegation claim fails as a matter 

of law. Instead, Plaintiffs’ allegations amount to a philosophical disagreement with 

letting private charities manage education-related savings accounts. That disagreement, 

however, does not make H.B. 563’s tax credits unconstitutional. 

 Plaintiffs also alleged that AGOs “may establish rules” for the types of expenses 

and the providers to which families may direct their EOA accounts. 1 R. at 17. Of course 

they can. There is nothing surprising, and certainly nothing “legislative,” about private 

charities focusing on certain activities or vetting the providers with whom they do 

business. And, for AGOs to remain eligible for donations, any such rules AGOs establish 

must remain within the bounds of the EOA Program. AGOs are not a legislature unto 

themselves. 
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As an example, someone may form a “transportation AGO” that accepts 

donations, and provides Accounts to families, with a specialization in transportation-

related expenses. That is akin to what most charities do; they dedicate themselves to 

particular causes and seek donations to further those causes. If private donors find the 

cause worthy, they will donate to that organization, knowing the money is dedicated to 

that cause. Nothing about this process is “legislative.” Again, H.B. 563 does nothing but 

provide tax credits to people who donate to these nonprofits. It is not delegating any 

authority. Put another way, these AGOs could be formed whether or not H.B. 563 had 

been passed, and they could dedicate themselves to funding particular educational 

expenses, just they do under the EOA Program. H.B. 563 does not give them legislative 

power or authority. AGOs may not legally prohibit any act or promulgate any regulations 

that bind the public. 

Below, Plaintiffs also argued that H.B. 563 does delegate a power, what they call 

“education authority.” 14 R. at 2092. But there is no such thing as a general legislative 

“authority to deliver education.” Plaintiffs’ citation for the idea that delivering education 

is an exclusively or quintessentially legislative power is Rose. See 14 R. at 2092–93. Yet 

Rose concerned not “deliver[ing] education” in the abstract, but the legislative duty to 

fund public schools from the public fisc. A nonprofit, private AGO providing funds to a 

lower-income family has no bearing on the legislative duties discussed in Rose. Viewing 

private education as a legislative power would mean that every private educator, or 

indeed any parent helping with homework, was exercising a quintessentially legislative 

power. That’s an absurd understanding of “legislative.” 
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 Improper delegations concern the exercise of government power, such as the 

power to decide the scope of property rights, see Miller, 539 S.W.2d at 2, or to amend 

government retirement plans, Bd. of Trustees v. Att’y Gen., 132 S.W.3d 770, 785 (Ky. 

2003). In contrast, H.B. 563 says that AGOs may take donor money, place it into 

Accounts, and either reimburse parents’ purchases or deliver the money to service 

providers at parents’ request. This is simple accounting work, not lawmaking authority. 

Therefore, H.B. 563 does not violate Kentucky’s nondelegation doctrine, and Parent-

Intervenors are entitled to summary judgment on Count IV. 

* * * 

 There are no disputed issues of material fact in this case. At issue is H.B. 563’s 

text. And that text is constitutional. This Court can and should reach all of Plaintiffs’ 

claims for relief. And, on each of them, it should order that summary judgment be 

granted to Parent-Intervenors. 
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CONCLUSION 

 For the foregoing reasons, the Court should reverse the judgment of the circuit 

court and remand with instructions that summary judgment on all claims be granted to the 

Parent-Intervenors. 

Respectfully submitted this 31st day of May, 2022. 
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